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OPINION

THOMPSON, Circuit Judge:

Valerie Jo Schwartz appeals the district court's denial of
her motion under 28 U.S.C. § 2255 to vacate, set aside, or
correct her sentence. We hold that Schwartz's § 2255 motion
is barred by the statute of limitations, notwithstanding: (1) the
possibility of a sentence reduction under Rule 35 of the Fed-
eral Rules of Criminal Procedure; and (2) her continuing obli-
gation under a plea agreement to provide testimony against
her co-defendants. Accordingly, we affirm the district court's
order denying the motion.

I

Schwartz and five co-defendants were charged with con-
spiring to manufacture, and possessing with the intent to dis-
tribute, methamphetamine. Pursuant to a plea agreement,
Schwartz pled guilty on January 31, 1994. The plea agree-
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ment required Schwartz to "cooperate fully and completely
with the government including a complete debriefing, testi-
mony at grand jury and at trial or trials as the government
deems necessary." The government could declare the plea
agreement null and void if, at any time, it made"a good faith
determination that Ms. Schwartz is not being completely
truthful and cooperative." As required by the plea agreement,
Schwartz testified against her five co-defendants.

Schwartz's judgment of conviction was entered on July 6,
1995. She was sentenced to a term of 120 months. On Octo-
ber 25, 1995, the district court entered a "findings of fact
order," stating that the 120-month sentence was imposed
because: (1) no firearm enhancement was warranted,
(2) Schwartz was a minor participant who accepted responsi-
bility, and (3) Schwartz rendered substantial assistance to the
government. Schwartz did not file a direct appeal.

Schwartz's co-defendants appealed their convictions. Our
judgment affirming those convictions in part and reversing
and remanding in part was filed and entered on June 10, 1997.
The co-defendants had 90 days, until September 8, 1997, to
file a petition for a writ of certiorari in the United States
Supreme Court, but did not do so. Our mandate issued Febru-
ary 6, 1998, and was entered on the district court's docket on
February 11, 1998. On March 11, 1998, the district court dis-
missed the remaining reversed counts.

On February 2, 1999, Schwartz filed a pro se motion pursu-
ant to 28 U.S.C. § 2255. In that motion, she sought to set
aside her guilty plea, her conviction, and her sentence. She
alleged that: (1) her right against self-incrimination was vio-
lated; (2) her sentence constituted cruel and unusual punish-
ment; (3) the district court failed to properly depart from the
sentencing guideline level; and (4) the district court failed to
properly credit her for cooperation in the prosecution of her
co-defendants. The district court dismissed the motion as
untimely and for lack of merit. This appeal followed.
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II

In 1995, when the district court entered judgment
against Schwartz and she was sentenced, there was no limit
on the time within which she could file a motion under
§ 2255. See 28 U.S.C. § 2255 (1994) ("A motion for such rul-
ing can be brought at any time."). Under the Antiterrorism
and Effective Death Penalty Act of 1996 ("AEDPA"), how-
ever, federal prisoners are required to bring a collateral attack
under § 2255 within one year of the date their conviction
becomes final. See 28 U.S.C. § 2255. Like all defendants
whose convictions became final before AEDPA's enactment,
Schwartz was entitled to a one-year grace period after
AEDPA's effective date to file her § 2255 motion. See Patter-
son v. Stewart, 251 F.3d 1243, 1246 (9th Cir. 2001). That
grace period expired on April 26, 1997. Schwartz's§ 2255
motion, filed on February 2, 1999, was thus filed well beyond
the expiration of the statute of limitations.

Schwartz argues that because of her obligation to provide
testimony against her co-defendants, and the possibility that
her sentence might be reduced under Rule 35 of the Federal
Rules of Criminal Procedure, her conviction was not final,
and the statute of limitations did not begin to run, until her co-
defendants' convictions became final. Alternatively, Schwartz
argues that the statute of limitations does not bar her § 2255
motion because the government created an impediment to her
timely filing of that motion, and in any event the facts sup-
porting her claim only became discoverable within the year
immediately preceding the filing of her § 2255 motion.
Finally, Schwartz argues that equitable tolling must be
applied to prevent manifest injustice which would result if the
statute of limitations were to bar her claims.

In most circumstances, the statute of limitations under
§ 2255 begins to run on "the date on which the judgment of
conviction becomes final." 28 U.S.C. § 2255(1). Section 2255
does not define "final." The Supreme Court has held that a
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conviction is final in the context of habeas review when "a
judgment of conviction has been rendered, the availability of
appeal exhausted, and the time for a petition for certiorari
elapsed or a petition for certiorari finally denied. " Griffith v.
Kentucky, 479 U.S. 314, 321 n.6 (1987). Guided by the
Supreme Court's definition of finality, we have adopted, for
§ 2255 purposes, the definition of finality set forth in 28
U.S.C. § 2244(d)(1) which is applicable to state prisoners
seeking federal habeas relief. See United States v. Garcia, 210
F.3d 1058, 1060 (9th Cir. 2000). Thus, as to Schwartz, and
except for the grace period of the AEDPA, the statute of limi-
tations within which she had to file her § 2255 motion began
to run upon the expiration of the time during which she could
have sought review by direct appeal. Id.

Schwartz did not file a direct appeal, and thus her con-
viction became final, at the latest, on November 4, 1995,
which was 10 days after October 25, 1995, the date the dis-
trict court entered its "findings of fact order."1 Notwithstand-
ing the ordinary rules of "finality," Schwartz argues that
because her sentence could have been further reduced under
Rule 35 of the Federal Rules of Criminal Procedure if she ren-
dered additional substantial assistance, her sentence was not
final and her claims were not ripe until her co-defendants'
appeals were concluded, which she contends did not occur
until February 11, 1998.2 Schwartz also argues that it would
_________________________________________________________________
1 Pursuant to Rule 4 of the Federal Rules of Appellate Procedure,
Schwartz had 10 days from the entry of "the judgment or the order being
appealed" to file her notice of appeal. It may be that Schwartz's conviction
became final on the earlier date of July 16, 1995, 10 days after judgment
was entered. The selection of one of these dates is not crucial to our deci-
sion, and we use the later date to give Schwartz the benefit of any doubt.
2 Schwartz's co-defendants had 90 days from the entry of our judgment
on June 10, 1997, to file a petition for a writ of certiorari in the United
States Supreme Court. Garcia, 210 F.3d at 1061; Sup. Ct. R. 13(3) ("The
time to file a petition for a writ of certiorari runs from the date of entry
of the judgment . . . and not from the issuance date of the mandate . . . .)."
Because we reversed as to two counts, arguably the co-defendants' con-
victions were not final until the district court dismissed the remaining
counts on March 11, 1998. We need not consider the question of when the
co-defendants' convictions became final, because the determination of that
date is not necessary to our resolution of Schwartz's claims.
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be fundamentally unfair to commence the running of the stat-
ute of limitations during the period when the government
could have declared her plea agreement "null and void."

Schwartz's argument regarding the effect of Rule 35 on
the finality of her judgment is foreclosed by 18 U.S.C.
§ 3582(b), which provides:

 (b) Effect of finality of judgment. -- Notwith-
standing the fact that a sentence to imprisonment can
subsequently be --

 (1) modified pursuant to the provisions of subsec-
tion (c)3; [or]

 (2) corrected pursuant to the provisions of rule 35
of the Federal Rules of Criminal Procedure;

* * *

judgment of conviction that includes such a sentence
constitutes a final judgment for all other purposes.

As the Fourth Circuit noted in United States v. Sanders, 247
F.3d 139, 142-43 (4th Cir. 2001), Congress did not intend for
motions under Rule 35(b) to prevent a conviction from
becoming final for § 2255 purposes.

Nor did Schwartz's continuing duty of cooperation
under the plea agreement delay the commencement of the
running of the statute of limitations on her § 2255 motion.
The government could have voided Schwartz's plea agree-
ment if it determined in good faith that she failed to satisfy
her duty of cooperation, in which event her conviction and
_________________________________________________________________
3 Subsection (c)(1)(B) of § 3582 provides that "the court may modify an
imposed term of imprisonment to the extent otherwise expressly permitted
by statute or by Rule 35 of the Federal Rules of Criminal Procedure."
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sentence could have been set aside. In that circumstance, all
the rights and defenses available to Schwartz prior to the entry
of her guilty plea would have again been available to her. In
sum, concluding that Schwartz's conviction was final upon
the expiration of the time for her to seek direct review in no
way affects the arguments she could have raised, or any
defense she could have asserted, if the government voided the
plea agreement by reason of her breach.

We conclude that neither the hypothetical prospect for
relief under Rule 35, nor the potential for Schwartz's convic-
tion being set aside for her breach of the plea agreement,
affected the finality of Schwartz's conviction.

We have carefully considered all of Schwartz's remaining
arguments and find them to be unpersuasive. Even assuming
that the doctrine of equitable tolling is applicable to § 2255
motions, Schwartz would not be entitled to equitable tolling
because she has not pointed to any extraordinary circumstance
beyond her control that made it impossible for her to file her
motion within the appropriate time period. See Allen v. Lewis,
255 F.3d 798, 799-800 (9th Cir. 2001).4  Schwartz's arguments
regarding the applicability of 28 U.S.C. § 2255(2) (govern-
ment impediment), and § 2255(4) (discoverable facts), require
no further discussion.

AFFIRMED.

_________________________________________________________________
4 To date, we have not held that the statute of limitations under 28
U.S.C. § 2255 may be equitably tolled. Other courts that have considered
the issue agree that equitable tolling is available under § 2255 to the same
extent it is available under § 2254 for state prisoners. See, e.g., Dunlap v.
United States, 250 F.3d 1001, 1004 (6th Cir. 2001); Sandvik v. United
States, 177 F.3d 1269, 1271 (11th Cir. 1999). We need not consider
whether equitable tolling is available under § 2255 because Schwartz can-
not satisfy the Allen standard for equitable tolling in any event.
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